PONT project results:
Problems and Barriers to

Implementation of
FD 947 and FD 829

Rhianon Williams, Project Officer, Bremen Ministry of Justice, DE
Liga Rasnaca / Anvars Zavackis, University of Latvia, LV

Carmen Garcia, Vice-Dean, Loyola University, ES



Common Barriers and Problems

* Initiation of the procedure
* The sentenced person must agree!

* S/He may initiate procedure

To make the consent procedure more
transparent and straightforward and
to reduce delays:

Develop a form for the sentenced
person to express his/her consent for

the transfer in a direct and explicit way.

* Forwarding a judgment and/or a
decision

Poor quality of the certificate or the
lack of details cause important delays.

PONT training manual dedicated to
the completing the certificate

FD947 Checklist and FD829 Checklist
at the end of the manual



Common Barriers and Problems

* Lawful residence may require  Finding and consulting withthe right
consultation competent authority

* Lawful and ordinary residence in executing Identify via the EuropeanJudicial Network

State if non-resident . Send one Certificate at a time.

* Proving intent to return * Wrong desk? The authority must forward it!

PONT training manual: step by step guide to

The competent authority in the executing . Y
using EJN competent authority finder.

State can verify an address with official data.
EJN lists national tools like ‘Prontuario’ in Spain.
The PONT manuf‘;ul. gives tips on how to Penal codes from the EU member states are
forward the certificate to a Member State usually available in different languages on the
where the sentenced person does not have European Judicial Network website under the

residence. heading — Info about national systems.



Common Barriers and Problems

» Trials in absentia

e One of 5 conditions must be met

PONT manual details conditions, and
indicates relevant case law.

Details must be provided! If not, the
forwarding of the certificate is not
possible.

* Making sure the sentence is
transferrable

For e>|<amp|e, can electronic monitoring
or community service be transferred?

First check on the European Judicial
Network website — under the
Notification heading — to see if the
executing state is ready to exercise that
sanction.



Probation and alternative sanctions FD 2008/947
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* Facilitating social reintegration

» Judgement and/ or probation decision

must be sent with the signed certificate
1

Probation services of both states can
exchange additional documents that
would facilitate social reintegration (e.g.
pre-sentence report, risk assessment,
psychiatric report etc.).

Consultations are strongly recommended
to assess the real reintegration options of
the sentenced person.

* Refusing recognition
* 11 grounds for refusal

* Time limit: 60 days from receipt to
recognize the judgement and assume
responsibility.

Before deciding not to recognize the
judgment or the probation decision,
executing State should inform the
issuing State: supply all additional
information required without delay!



Probation and alternative sanctions FD 2008/947

» Trials in absentia

e One of 5 conditions must be met

I

PONT manual details conditions, and

indicates relevant case law.

Details must be provided! If not, the
forwarding of the certificate is not
possible.

* FD 947/2008 or FD 909/2008°?

Important distinction between
deprivation of liberty and restriction of
liberty

FD 909/2008 should be used in case of
custodial sentences or measures
involving deprivation of liberty

FD 947/2008 should be used for non-
custodial sentence, supervision of
probation measures or alternative
sanctions.



Probation and alternative sanctions FD 2008/947

* Double criminality

Offences for which a verification
would not be necessary, so long as
punishable in the issuing state.

PONT gives tips on making sure the
judgment or probation decision are
very well described.

 Communication continues after authority has
been handed over

The executing State shall quickly inform the
issuing State of all modifications or revocation of
the probation measure, alternative sanctions or
custodial sentences.

It is not always possible in practice to supervise
the probation measures or alternative sanctions,
but communication must remain in place.

An amnesty or pardon can be granted by the
issuing state AND the executing state.



PONT Manual
FD Flow Charts

Process map of how
the following states
deal with the transfer
under FD 2008/947

Federal State of
Bremen, Germany

Latvia
Romania

Spain

Latvia as Executing State

(FD 947)

Competent authority
from issuing state

Reguest additional
information if received
information is
insufficient

Competent authority
(Ministry of Justice) verify
received documents

A municipal
(district) court

Examine a request in
a written procedure

Refusal of Recognition
recognition decision

Final sentence

Competent

Informs the Competent
authority of IS

Appeal (convicted

person or a prosecutor)

probation service

Written Request of the
supervised person to
probation service in
order to initiate the

procedure

Latvia as Issuing State
(FD 947)

Probation Service (Checks whether
the received application complies
with the Criminal Procedure Law)

A municipal (district) court

Examine a request in
a written procedure

Decision of transmitting the
probation decision or alternative
measures decision

Minisry of Justice (examine the
received information, prepare
request and translation of the

request/ information)

Competent authority of
the executing State

Recognition sentence

Ask opinion to the
Prosecutor and
Probation service

Appeal (convicted
person or a prosecutor)

Ongoing comunication
with the competent
authority of the
executing State



European Supervision Order (ESO) — FD 2009/829
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 Time limit

The executing State has 20 working
days to adopt a recognition decision.

If a legal remedy has been introduced
against the decision the time limit is
extended by another 20 working days.

PONT vignettes help us understand this
procedure.

 Medical treatment

When medical treatment is not possible

in the executing State.
|

Another kind of measure provided for
under national legislation can be
proposed (adaptation of the nature of
the measure) or the same measure with
another period of time (adaptation of
the length of the measure).



PONT Manual
FD Flow Charts

Process map of how
the following states
deal with the transfer
under FD 829

Federal State of
Bremen, Germany

Latvia
Romania

Spain

Competent authorities:

Investigating or Gender

Violence Judges in the

place where the accused
is resident

If APPEAL against the
decision: term to
recognize the decision
extended 20 days more.

Refusal of
recognition

Inform competent
authority of 1S > eventually
to try to correct the defect

incurred

Issuing State:

« Modifications / amevndment

of the measures..

« Extension of the maximum term
of monitoring the measure...

(FD 829)

Reception of the
certificate

Reasoned order
recognizing or
refusing the decision
in 20 days

Competences

Spain as Executing State

(in Spain , Probation
Service doesn’t participate
in the FD 829 process

Eventual need of
adaptation (if measures
incompatible with
Spanish Law)

Recognition
decision

Spanish authority shall
monitor the measures
from the moment when
the accused is in Spain

Spanish authority:

« Notify IS of any breach / any

relevant information

» Finish monitoring if certificate
withdrawal or unanswered
notices

* Report maximum period for
monitoring the measures
(according to the Spanish Law)
* Surrender the person if EAW

Spain as Issuing State

(FD 829)

Competent authorities:
Judges or Courts that
have imposed the
alternative to pre-trail
detention

Request for initiation of
the procedure: by
investigating /sentencing
judge or Court, Public
Prosecutor or accused-
investigated person

Identify Identify
competent competent
authority in the authority in the

Executing State Executing State

Possibility of previous

consultations:

verify identity, place
of residence and
content of the

to

(in Spain, Probation Service
doesn't participate in the

FD 829 process

Verify other
measures issued to
the same accused

criminal records

Transmission to Executing State
the certificate and decision

Eventually,
appeal

Notification to the
sentenced person and
the Public Prosecutor

Eventually: Withdrawal
of the decision (because
the maximum term of
monitoring the measure,
adaptation or
impossibility to
surrender the person)

Competences (once sent
the certificate)

Once received the
notification: Spanish

When the ES has not
notified the
recognition of the
decision: Spanish
authority

competence for
monitoring

Competence on
subsequent

authority shall cease the decisions: Spanish jurisdiction to

The decision shall
specify the term during
which the measures
must be monitored

If necessary renew the
term, again specify the
max. term of extension
considered necessary

If the ES demand
periodic confirmation of
the need to monitor the

measures, the Spanish
Judge will inform it

Eventually, transfer
back of the

monitor supervision
measures



PONT Checklists and Vignettes

Annex 2 - Checklis}t for filling out the Certificate FD 947/2008

General:

Is this certificate the latest form as amended by FD 295/2009?

Will the certificate be forwarded by any means which leaves a written record?
(regular post, email etc.)

Will the certificate be accompanied by the translation of the judgment or the
probation decision?

Is the language used in the certificate accepted by the executing State? (see the
declarations on the EJN website)

Is the certificate signed by the competent authority in the issuing State?

Is the certificate forwarded only to one competent authority of the executing State?
Are all the sections completed? (from a.to k.)

Special attention to:

Accuracy of the names and addresses (including tel. numbers)

Accuracy of the data regarding the natural person (e.)

Accuracy of the data regarding the executing State and reasons for forwarding (f.)
Accuracy of the data regarding the judgment or probation decision (g.)

Did you provide full description of the offence — the facts - if this is not among those
32 mentioned at point 2. or the executing State will check for double criminality?

Did you provide the full description of how the person was summoned if not
appeared in person in the final proceedings?

Did you classify carefully the judgment or the probation decision as suspended
sentence, conditional sentence, alternative sentence or conditional release? (i.)

Did you provide clear instructions regarding the length of deprivation of liberty to be
served upon revocation or breach?

Did you provide accurate information about the duration and the nature of the
probation measure or alternative sanction?

Did you mention other relevant reports? (j.)

Final notes:

Did you consult with the competent authority in the executing State regarding any
unclear issues?

Is the probation decision or the alternative sanction compatible with the system in
the executing State?

9.4.

User friendly!

Annex 4 — Vignettes

1. G.F. transferred from Portugal to Spain — 829/JHA

Case history

G.F. (female, 28 years old) is a Spanish citizen awaiting trial in detention in
the island of Madeira since 24-03-2019. She is awaiting trial for aggravated
drug trafficking — she is suspected of being a part of an international
“network” that acquires cocaine in the Caribbean and introduces it to Europe
using cruise ships. G.F. has her legal and usual residence in Spain and has no
connection to Madeira or Portugal. She was pregnant and her partner lives in
Spain.

G.F. requested preventive detention to be substituted by house arrest with
EM. Court accepted this decision in 26-06-2019, attending to the pregnancy
state, as long as she could execute the supervision measure in her home
country.

Transfer procedure

The Madeira Court asked the Court in Spain (Oficina Decanato of A Coruna,
para su reparto a juzgados de instruccion) for the recognition of the decision
to apply an alternative sanction to detention in 16-07-2019. The certificate

PONT used practitioner research to develop checklists,

vignettes, relevant case law, practical tips, dilemmas
and reflection points throughout the manual.



PONT Manual: Finding the Competent Authority

1.1. Finding the competent authorities in the Executing State

In order to find the competent authorities involved in the process, the
best option is to use the European Judicial Network website (EJN)
(https://www.ejn-crimjust.europa.eu/ejn/EJN_Home.aspx). Certainly,

some countries have developed their own tools, such as ‘Prontuario’? 3 page Step by Step gU|de to f|nd|ng the Competent
in Spain. 0 0 g .

i authority in the executing state on the EJN website,
Therefqref as explained, the most-used tqgl to find thfe competent W|th |InkS and ScreenShOtS

authority in a Member State to send a certificate according to the FD
2008/947 or 2009/829, and any other legal cooperation instrument, is
the web page created by the EJN, that establishes a network of all the

national contact points, in order to facilitate the judicial cooperation in Detalls Of Other Sea rCh tOOIS Wthh have been
criminal matters. We are therefore beginning with detailed instructions

on how to wuse this as the first stop: https://www.ejn- deVElOpEd ona nat|ona| |eve|

crimjust.europa.eu/ejn/EJN_Home.aspx ‘
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